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IN THE SUPREME COURT OF THE STATE OF UTAH 
ELWOOD L. NIELSEN dba 
NIELSEN CONSTRUCTION COMPANY 
vs. 
Plaintiff and 
Appellee, 
CHIN-HSIEN WANG AND 
LI RONG WANG, 
Defendant and 
Respondent. 
) 
) 
APPELLANT'S BRIEF 
NATURE OF THE CASE 
Civil Ro. 16620 
l ii. 't, ~--· 
I b ;~ • ; 0>1 
!. 'l>l": 
~.i "-ta 
This is an action originally commenced by Elwood L. tile!.~ 
c. 
sen, dba Nielsen's Construction Company, vs. Chin Hsien.~ 
and Lee Rong Wang. Subsequently, the Defendants filed an 
action against the Plaintiff separately and these actio'a•'ve~' 
consolidated and the Wang action treated as a Counterclaim. 
Nielsen, by his verified Amended Complaint, ola1med da.,. 
ages of Nineteen Thousand Eight Hundred Ninety Two Dollars Ai4 
Seventy-one Cents ($19,892.71) and the Wangs, in their Coualer-
claim, claimed damages of Thirty-Two Thousand Dollars 
($32,000.00), alleged to be the amount necessary-to complete 
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the house and for further general damages of Fift,y Thousand 
Dollars ($50,000.00) and an additional $50,000.00 as exemplary 
damages. Other cases involving subcontractors were consolidated, 
but these matters were disposed of by Judgments which have be-
come final and the only issues before the Court on Appeal are 
those between the Plaintiff and Defendants named in the caption. 
The dispute arose between Plaintiff and Defendants out of 
a building contract whereby Plaintiff agreed to build for Defen-
dants a residence for a contract price of Seventy-Six Thousand 
Dollars ($76,000.00). Plaintiff's claims are based upon the 
difference between the contract price and what he received and 
upon extras Plaintiff contends were ordered by and received by 
and which benefited the Defendants. Defendants' claims are 
based upon contentions that Plaintiff did not complete the resi-
dence. 
DISPOSITION IN LOWER COURT 
The Trial Court, the Honorable Dean E. Conder, Judge, 
found that the parties entered into a building contract at an 
agreed price of Seventy-Six Thousand Dollars ($76,000.00). 
That, although the contract price was based upon a set of plans 
which were not used, a further set which was altered by the 
Defendants' architect were in fact signed by the Plaintiff and 
that the house was built from the modified plan. 
2 
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The Court, however, refused to awa~d Plaintiff the 
difference between the contraot price ($76,000) and the 
amount paid by Defendant ($68,639.55). 
Of the Twelve Thousand Five Hundred Forty-Three Dollars 
and Thirty-Seven Cents ($12,543.37) claimed by Plaintiff tor 
extras, the Court awarded only One Thousand Five Hundred Twenty-
Three Dollars and Thirty-Seven Cents ($1,523.37). 
On the Defendants' Counterclaim, the Court awarded Twelve 
Thousand Eight Hundred Fifteen Dollars and Thirty-Four Cents 
($12,815.34), said to be the amount necessary to complete tbe 
house; a Six Hundred Forty Dollar ($640.00) late charge; a 
Seven Thousand Five Hundred ($7,500.00) attorney's tee and 
costs, and ordered that Plaintiff pay all of the subcontractor 
liens. 
Thereafter, Plaintiff filed a Motion for a new trial e.et-
ting forth contentions of excessive damages to Defendant, itsut-
ficiency of the evidence to justify the decision. insufficient 
damages to Plaintiff, and errors of law. This Motion was denied 
by the Court without any change in the Judgment on the 23rd of 
July, 1979. 
3 
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RELIEF SOUGHT ON APPEAL 
Plaintiff/Appellant recognizes that as the finder of 
fact, the Court has considerable latitude and discretion, and 
therefore, Plaintiff/Appellant is requesting only that the 
Judgment awarded the Defendants on the Counterclaim be reduced 
to conform to undisputed facts and to comply with the existing 
law; and that the Judgment in favor of the Plaintiffs on Plain-
tiff 1 s Counterclaim be increased to conform to undisputed facts 
and to comply with existing law, and that the Court, as an 
alternative to remittitur, reverse the Judgment as being con-
trary to the facts and to the law. 
STATEMENT OF FACTS 
The statement of facts will be limited to facts deemed 
relevant to the issues raised on appeal. Plaintiff agreed 
to build the Defendant residence for a contract price of 
$76,000.00. Of the contract price, only $68,575.05 was received 
according to Plaintiff (TR 67). According to the Defendant, 
$66,839.55 was disbursed to Plaintiff by Defendant's lender 
and an additional $1,800.00 from Defendant for a total of 
$68,639.55. Since the Court could have found the latter fig-
ure correct, the difference between the contract price and the 
amount received was $7,360.45. (TR 143-144) 
4 
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Plaintiff expended the total of $86,07?-75, on the Wang 
residence, not including toe sub~contractors' liens reduced 
to judgment approximating an additional $15,000.00. 
There were at least three sets of plans (Exhibit 7,8~9). 
All of Plaintiff/Appellant's arguments will be based upon the 
set of plans most beneficial to the Defendant. 
Defendant contended tpat it cost him $32,000.00 addi• 
tional to complete the hou$e. However he admitted that 
$10,000.00 of his Counterclaim was to change the windows to 
rounded glass windows (TR 318), and another $10,000.00 was 
for his own efforts at $50.00 an hour (TR 302). Both of 
these items were disallowe~ by the Court, leaving only 
about $12,000.00 claimed as out of pocket expenditures. 
Of the out of pocket expenditures, $4,142.00 was ex-
pended for aluminum siding (TR 277-278), which aluminum siding 
was not called for by any of the plans. (TR 314) 
The Court further awarded $20.00 for the repair of a 
basement bathroom which was not called for in any plans, and 
$240.00 to repair a sliding glass door, which was more th•n 
the cost of the door. (TR 9~) 
5 
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The court further awarded $550.00 to repair the stained 
glass window, which was·exactly the cost of the new window. 
(Finding of Fact Number 6). The only defect in the stained 
glass window was that it was installed incorrectly and needed 
to be turned around (TR 320), The Court awarded only $1,523.37 
of Plaintiff's claim for extras (Finding of Fact Number 6). 
However, the evidence was undisputed that the Defendant received 
a complete finished downstairs bathroom, not provided for in 
any set of plans at a cost of $2,200.00 (TR 181). Defendant 
admitted that he expected to pay extra for the bathroom (TR 138) 
STATEMENT OF POINTS 
I 
THE COURT ERRED IN REFUSING TO AWARD THE PLAINTIFF 
THE DIFFERENCE BETWEEN THE AMOUNTS PAID AND THE 
CONTRACT PRICE, DESPITE ADMISSIONS BY THE DEFENDANT 
THAT THOSE AMOUNTS WERE OWED. 
II 
THE COURT ERRED IN ALLOWING DEFENDANT $4,142.00 FOR 
ALUMINUM SIDING NOT CALLED FOR BY ANY SET OF PLANS. 
6 
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III 
THE COURT ERRED IN AWARDING ADDITIONAL DAMAGES 
TO DEFENDANT ON THE COUNTERCLAIM IN EXCESS OF 
AMOUNTS PROVED OR TO BE REASONABLY INFERRED FROM 
ANY EVIDENCE. 
IV 
THE COURT ERRED IN FAILING TO AWARD PLAINTU'F 
DAMAGES FOR EXTRAS ON AMOUNTS PROVED WITHOUT 
CONTRADICTION OR ADMITTED DUE AND OWING BY THE 
DEFENDANT. 
v 
CONCLUSION 
7 
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ARGUMENT 
I 
THE COURT ERRED IN REFUSING TO AWARD THE PLAINTIFF 
THE DIFFERENCE BETWEEN THE AMOUNTS PAID AND THE 
CONTRACT PRICE, DESPITE ADMISSIONS BY THE DEFENDANT 
THAT THOSE AMOUNTS WERE OWED. 
Although Plaintiff expended $86,072.75 on the house, 
and was ordered to pay subcontractor liens of over $12,000.00 
more, there was never any dispute that the contract price 
was $76,000.00. 
However, in the face of the contract price, and the clear 
admissions of the Defendant that he had paid less than the con-
tract price, the Court nevertheless refused to take into consid-
eration the difference between the contract price and the amoun~ 
paid to the Plaintiff. This may not have been error had not 
the Court, in addition, awarded the Defendant substantially all 
of the sums Defendant said he paid to have the house completed. 
It can hardly be argued that, as a matter of justice and common 
sense, the Plaintiff should be required to pay twice. 
8 
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There is some small discrepancy between the amount or 
$68,575.05, which the Plaintif~ stated he received (TR 67), 
and the $68,639.55, which the Defendant contended he had 
paid. The Court found the latter figure correct; therefore, 
the difference between the contract price and the amount the 
Plaintiff received was $7,360.45. (TR 143-144) It is submit-
ted, therefore, that the Plaintiff indisputedly should have 
received credit for $7,360.45 against the contract price, or 
that that amount should have been deducted from the amounts 
Defendant claimed he spent in finishing the house. 
Defendant made the following clear and unequivocal 
statements regarding the foregoing facts at the trial: 
Q. "Well, I asked you whether he got any money from 
any other source that should be credited to you in this 
contract." 
A. "No money should be credited to me. I am obligated 
to pay $76,000.00 plus extra, which I agreed to.• (TR 147) 
Q. "And he still has only received aproximately $66,000.00 
from the bank plus the $1,800.00 from you?" 
A. "I can say you're wrong. He received more than that.• 
Q. "Well, what?" 
A. "Sixty-six plus Eighteen. Ok. Plus another $12,000.00 
I pay for him - $1,200.00 I pay for him for interest. 
That is the amount plus the fire insurance I paid for him.• 
Q. "Just a moment, Mr. Wang. The $1,200.00 was the 
construction interest that he agreed to pay, wasn't it?" 
A. "Right ••• " (TR 309) 
9 Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
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From the foregoing it is apparent that Plaintiff re-
ceived only the $66,839.55 by Defendants own computations, 
plus another $1,800.00 for a total of $68,639.55. Even if 
it is considered that Defendant should have had credit for 
an additional $1,200.00 construction interest, the differ-
ence between the contract price and the amount received is 
still $6;160.45. Thus, by the evidence most favorable to 
the Defertdant, Plaintiff must as a matter of law have credits 
against the Judgment for an additional $6,160.45 at the very 
minimu~. 
l finding of fact made by a Court without a jury, will 
not be sustained on appeal if it is clearly against the weight 
or preponderance of the evidence, or it is not supported by 
any substantial evidence, or is clearly erroneous, or is not 
supported by any reasonably view taken of the evidence. In 
re: Goldsberry 95 Utah 379, 81 P.2d 1106. 
On redirect examination by his own counsel, the following 
question and answer were given: 
Q. "Just to clarify a few figures, Mr. Wang. How much 
money was paid out of the construction loan and otherwise 
by you to Mr. Elwood Nielsen?" 
A. "The bank disbursed to Nielsen Construction Company 
$66,834.55. And I paid to Mr. Nielsen, an addition of 
$3,000.00 not that included $1,200.00 interest. So the 
remaining of $76,000.00 should be $6,100.00-$6,165.45. 
This should be credit to Nielsen Construction Company." 
10 
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II 
THE COURT ERRED IN ALLOWIN~ DEFENDANT $4,142.00 FOR 
ALUMINUM SIDING NOT CALLED FOR BY ANY SET OF PLAHS. 
The evidence is undisputed that no set of plans called 
for any aluminum siding on the ext~rior of the house (TR 
84). Nevertheless, Defendant Wang had aluminum siding installed 
at the suggestion of a third party, a Keith Nielsen, who had 
no connection with the Plaintiff, at a cost of $4,142. (Tl 
277) 
Mr. Wang, on his own initiative, had the aluminum 
siding put on the house, even though his own architect had 
specified hardwood board. Concerning the aluminum siding, 
the following appears in ~he transcript: 
Q. "Mr. Wang, this aluminum siding for which you're 
claiming damages of over $4,000.00 was ordered by you 
and is not on the plans, is it?" 
A. "No, but show the materials specifically which did not 
need to paint. And the paint and pre-finish hardwood board. 
but on there would be no such problem.• 
Q. "The painter told you he would have trouble with vbat 
was on there?" · 
A. "It's inartistic as specified." 
Q. "What should go on there?" 
A. "My architect specify in the plans should be pre-finish 
hardwood board." (TR 314-315) 
11 
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Mr. Wang testified that he hired Mr. Ereksen as his 
architect (TR 117). Nevertheless, when he considered the 
exterior materials specified by his own architect as un-
paintable and inartistic, he incurred additional expenses 
of $4.142.00. which he expected the builder to pay. In 
the face of this evidence, the Court nevertheless awarded 
the $4,142.00 to Mr. Wang as damages. It is submitted 
.there is no evidence to base that finding upon and that 
the finding cannot stand. 
l court's findings, reached without full consideration 
of admiaeable evidence bearing on the issue, cannot stand. 
Trudeau vs. Lussier 123 Vt. 358, 189 A. 2d, 529, 10 ALR 3d, 
1188, 76 AM JUR 2d 210. 
III 
·THE COURT ERRED IN AWARDING ADDITIONAL DAMAGES TO 
DEFENDANT ON THE COUNTERCLAIM IN EXCESS OF AMOUNTS 
PROVED OR TO BE REASONABLY INFERRED FROM ANY EVIDENCE. 
Although the Court did not award Defendant anything for 
his claimed $10,000.00 worth of his own time, nor the 
$11,000.00 for the "rounded" windows, the Defendant was, 
nevertheless, awarded substantially everything he asked for 
even though his simple statements of how much he spent were 
completely unsupported in most instances by any documentary 
evidence of any kind. 
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The only documentary evidence Defendant introduced were 
two checks totalling $2,000.00 paid to his father. Upon 
cross examination, he admi~ted one of the checks for $1,000.00 
was paid to his father for work done on the basement, not 
called for by the plans (TR-297, 323) 
In spite of the fact t;hat Mr. Wang was impeached as ais-
mitting that the $1,000.00 check, allegedly paid to his 
father for "corrections", was actually for work on the 
unfinished basement (TR 323), the Court, nevertheless, 
awarded Defendant substantially everything he asked for 
based on his own "estimates", even though no proof was 
introduced to show whether or not the work had been done or 
the estimates paid. 
Acknowledging that the Court, as the finder of fact, bas 
wide discretion in these matters, the following items, at 
least, are not supported by evidence and should not have 
been allowed: 
The Court awarded $550.00 to repair the stained glass 
window. This is the cost of the window and the only evidence 
that there was anything wr~ng with it was that the Defendant 
testified that he thought it was installed backwards. (TR-320) 
The Defendant testified that one of the sliding glass 
doors did not fit exactly right and that he estimated it would 
13 Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services Library Services and Technology Act, administered by the Utah State Library. 
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cost $240.00 to repair it. (TR-298) Without any furthe~ evi-
dence, the Court awarded· him the $240~00 even thou~h it ap-
peared from the testimony that the only difficulty was that 
it did not fit exactly on the track or did not latch correctly, 
If the Appellate Court is left with a definite and firm 
conviction that a mistake has been committed, it has the duty 
of reversing the trial court's findings. Lassiter vs. Guy F. 
Atkinson Co., 176 F 2d, 984; 121 ALR 2d, 1313. 
IV 
THE.COURT ERRED IN FAILING TO AWARD PLAINTIFF 
DAMAGES FOR EXTRAS ON AMOUNTS PROVED WITHOUT 
CONTRADICTION OR ADMITTED DUE AND OWING BY THE 
DEFENDENT. 
Plaintiff submitted proof that extras had gone into the 
Defendant house exceeding $12,000.00. Testimony of the Defen-
dant was inconsistent throughout the trial as to what extras, 
if any, he had agreed to pay for. At one point, he admitted 
that he had told Plaintiff there were "no extras" (TR-270), 
but, at other times during the trial, he stated that he agreed 
to pay extra for the following: the carpet; the light fixtures; 
and the downstairs bathroom. (TR 273) 
Plaintiff testified that the cost of the extra carpet 
was $1,032~44 and that the $150.00 item on Plaintiff's summary 
14 Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
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was a figure supplied by Mr. Wang. Nevertheless, the Court 
awarded only $150.-00. 
The downstairs bath room was one of the big issue~ ,,.-.1 .. 
Plaintiff testified that the reasonable cost was $2,20Q~-.,,n~~~ .·' 
( TR-181) The Defendant admitted that he expected to c»ar ,,, ! .. .vi . ) 
extra for the bathroom downstairs (TR-138, 273) t ~ut ~be ~\'-', 
nevertheless, awarded the Plaintiff nothing for 
bathroom. 
It has been held that a finding contrary 
evidence cannot stand on appeal. Wood .. n vs. 
453, 380 P. 2d. 222; Wyoming Farm Bureau ••· 
507. 
A finding of no damages by the trial court ~· . 
tained where the evidence unquestionably shows ••J 
a verdict for nominal damages will be set aside 
uncontroverted evidence of substantial damage •.. 
535; Stringfellw vs. Botterill Auto Co., '3 µ~,:.Str·~· 
34 ALR 533; Strever vs. Woodard, 160 Iowa 332. 
';-' i;'(', 
15 
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v 
·CONCLUSION 
Plaintiff exp.nded in excess of $100,000.00 to build a 
lu>U~'ise had contracted to build for $ 76. boo. oo. Defendant 
was awarded in excess of $12,000.00 additional to finish the 
i1'BMlifvten though he admitted that the only money he had to 
·~fsi tbe house was from the balance of the loan. (TR 161) 
lfe'v'etotheless, the Court awarded him all amounts that he testi-
iifted· to on the items allowed with no documentary proof in most 
tJ12m6't 'St and no proof that the amounts claimed had been in-
• :llll • '8t.fi. 
'Jllte·Gamulative effect of the Court's decision would not 
11t~lfe:t&ama«iog and unjust to the Plaintiff were it not for the 
f'aet'ihat the Court did not award the Plaintiff most of the 
ml&iM'claimed and even those extras which Defendant admitted 
iw'•peoted to pay. Further, the injustice and damage to 
·•#fatllt.itf' is compounded by the fact that he was not given the 
eofttraot price but is still being required by the Court to 
pay substantial sums claimed by Defendant to complete the 
house. This, together with the Court requiring Plaintiff to 
pay for aluminum siding not called for by any set of plan and 
apecified by Defendant's own architect, wprks an injustice 
to the Plaintiff which should be corrected by remittitur or 
16 
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reversal. The Court's findings and judgmeqt should be suppor-
ted by at least so'me evidence as to the corr.ectness or the 
findings and the judgment. In the absenc~ or such evidence. 
as shown by the citations of the transcript herein. the riD41119'8 
must be in favor of the Plaintiff. ~;~, 9_,: 
DATED this J:l__ day of October. 1979. 
Respectfully submitted. 
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